6Essay Attack


6Clear statement of the rule or rules.


6Violates, does not violate, acceptable, is not allowed.


6Actual conflict v. Business practice


6Application. "under MR x, lawyer is allowed to do representation if both y and z.  In this case, y and z, therefore lawyer is allowed to do the representation."


6Conclusion of violations


61.1 Competence


6Experience v. Competence


6Thoroughness and Preparation


6Continuing Legal Education


6Competence in an Emergency


6Waiver of competence.


7See also 1.8(h)


71.2 Scope of Representation


7Formation of A/C Relationship


7Objectives and Means


7Disability


7See also 1.14


7Independence from client's views or activities


7Criminal, Fraudulent, and Prohibited Transactions


7Honest opinion on conduct


7Not recommending means to commit crime


7Furtherance of fraud


71.3 Diligence


7Zeal


7Not Every Advantage


7Workload


7Procrastination


7Even if they don't pay


7Clarity about A/C relationship


71.4 Communications


7Offer of settlement


7Reasonable client expectations


7Withholding Sometimes Justified


71.5 Fees


7Reasonable


71.6 Confidentiality


7Consent After Consultation


7Client Waiver


7Impliedly authorized


7Disclosure Adverse To Client


7Death or SBH


7Lawyer's Own Defense


7A/C Privilege


7Laws of Evidence


7Disclosure within A Firm


7Crime Fraud Exception


7See also 1.2(d), 3.3(a)(4)


7Former Clients


71.7 Conflicts of Interest, Generally


7Directly Adverse (a)


7opposing parties


7Reasonable belief


7Waiver


7Materially Limited (b)


7co-plaintiff, co-defendants


7Reasonable belief


7Waiver


7Loyalty


7Systematic Interests


7Withdraw


7Consultation & Consent


7Criminal Codefendants


7Third Party Payor


7Simultaneous Representation


7A v. B & A v. C


7Economic Competition Okay


7Hot Potato


71.8 Prohibited Transactions


7Business Transactions


7Overreaching


7Client Disadvantage


7Gift Instrument


7Media Rights


7Financial Assistance to Client


7Third Party Payors


7Aggregate Settlements


8Prospective Malpractice


8Family Relations in Adverse Proceeding


8Buying a Cause of Action


81.9 Former Client Conflicts


8Former Representation


8Problem of Particular Type


8Former Firm


8Access to Information


8Former Client Confidences


8Waiver


8Shall Not Switch Sides


8Substantial Relationship


8T.C. Theatre Corp.


8Prospective Waiver of Confidences Not Possible


81.10 Imputation Conflicts


8Definition of Firm


8Vicarious Loyalty Obligation


8No screening


81.13 Organization As Client


8Entity Principle


8Injury to the Organization


8Clarity as to the Client


8Representing Officers of the Entity


8Trade Associations


8Corporate Families


81.14 Client Under Disability


8Young Children


8Mentally Ill


81.16 Terminating or Declining Representation


8Client Demands Violation of Rules


8Client Can Fire At Any Time


8Orders of the Tribunal


82.1 Lawyer as Advisor


8Independent Judgement


8Candid Advice


8Honest Assessment


83.1 Meritorious Claims & Contentions


8FRCP 11


8Advocate


8Creative is not Frivolous


8Objective Test


8Criminal Cases


8Make state prove burden


83.2 Expediting Litigation


8Substantial Purpose Other then Delay


83.3 Candor Toward the Tribunal


8Controlling Legal Authority


8False Evidence


8Client Perjury


8Overrides MR 1.6 Explicitly


8Duty to Be Candid


8Remedial Measures


83.4 Fairness to Opposing Party/Counsel


8Fair Competition, Adversery System


8Discovery abuses


8Obstruction


8Civility


8Expert/Fact Witness Fees


8No Duty to Volunteer


8Evidence of the Crime


8Coaching Witnesses


9Mary Carter Agreements


93.7 Lawyer as Witness


9Foo


93.8 Special Responsibilities of Prosecutor


9Higher Standard of Conduct


9Probable Cause To Charge


9Volunteer Exculpatory Evidence


94.1 Truthfulness in Statements


9Misrepresentation


9Negotiation


9No Affirmative Duty to Disclose


94.2 Anti-Contact Rule


9Matters Within Representation


9Undercover Operations


94.3 Unrepresented Persons


9Not Fein Disinterest


94.4 Respect for Third Persons


9Tape Recordings


9Harassment


95.1 Supervisory Lawyers


9Reasonable Efforts required


95.2 Subordinate Lawyers


9Reasonably Arguable Question


95.3 Supervising Non-Lawyers


9Interns, Secretaries, students


98.1 Bar Admissions


9No Material Falsity


9Moral Character & Fitness Review


9Fail to disclose or correct a misapprehension


9Relationship between criminal behavior and professional conduct


9Scrupulously honest


9Acts involving fraud and deceit.


98.3 Reporting Professional Misconduct


9Substantial Violations


9Liability For Failure To Report


9No Self Reporting Obligation


98.4 Misconduct


9Moral Turpitude/Fitness


9Lawyer Racism/Prejudices


9Public Officials Have Heightened Duty


9Dishonesty


9Conduct Prejudicial To Administration of Justice


9Basic Questions


9Actions


9Required


9Allowed


9Prohibited


9Competence


9To provide representation


9Education


9Communication


9Diligence


9To avoid malpractice


9Confidentiality


9What


9When


9Whom


9Reveal


9Conflicts of Interest


9Source of Rules


9Cannons of Prof. Ethics (1908)


9ABA Model Code of Prof. Resp. (1970)


10ABA Model Rules (1983)


10Ethics 2000


10State Rules


10Bar Opinions & Restatement


10Authorities


10Choice of Law


10Terminology (Rotunda 589)


10Consultation


10Belief


10Knowledge


10Discipline Types


10Disbarment


10Suspension


10Competence (1.1)


10Duties


10Continuing Legal Education


10Scope of Representation (1.2)


10Means/Ends


10Jones v. Barnes (p.569)


10Examples from Linsk v Linsk


10May


11May Not


11Criminal Activity


11Forming Lawyer-Client relationship


11Client is a Fiduciary


11No payments necessary


11Acceptance


11Time


11Cases


11Diligence (1.3)


11Zeal


11Not Every Advantage


11Neglect


11Communications (1.4)


11Settlement


11Adequacy


11Withholding


11Avoid client neglect


11Fees (1.5)


11Confidentiality of Information (1.6)


11Law of Evidence


11Privileged


11a.k.a confidences


11Protects (1) communications transmitted (2) directly in confidence, in secret for (3) purposes of legal advice


11Refuse to answer in formal proceeding


11Narrower


11Protects compelled disclosure


11Privilege Exception - Crime Fraud


11Caveats


12Definition of Fraud


12State Rules


12Withdraw 1.16


12Ethics Rules


12Ethically Protected


12a.k.a. Secrets


12Protects information relating to representation (1.6(a))


12Can be compelled in official proceeding


12Exception to 1.6, 1.6(b)(1)


12Elements


12Protects voluntary disclosure


12Spaulding v. Zimmerman


12Other Disclosures of 1.6


12Impliedly Authorized


12Client Consent


12Attorney to Attorney


12Attorney Self-Defense


12Waiver


12Disclosure by Non-Attorneys


12Of Identification


12CA Rules


13New Rule 1.6


13Eliminates criminal req.


13Allows disclosure for ethical advice


13Solving 1.6


13Simultaneous Conflicts (1.7)


13Simultaneous - Based on Loyalty


13Disinterested Lawyer Test C#5


13Multiple Clients/Same Matter C#12


13setting up business


13couple purchasing property


13will


13car accident


13efficiency


13economy


13Possibility of conflict does not preclude C#4


13Directly Adverse A v. B


13Economic Adversity C#3


13Criminal Context C#7


13Large Entity C#8


13Consent


13bilateral (a)


13unilateral (b)


131.7 Issues


13Consent


13Full disclosure


13Prospective Waiver


13Hot Potato Doctrine


13Unless both consent


13must withdraw from both


13cannot accept new client & drop old like h.p.


13Organizational Clients


13L represents entity


13Representing Individual & Entity


13L With Dual Roles C#14


13Insured and the Insurer


13Settlement


13Confidences


13Positional Conflicts C#9


14Estate Planning C#13


141.7 Language


14Directly Adverse/Act as Advocate Against (1.7(a) and C#3)


14Fundamentally Antagonistic (C#12)


14Divergent (6th Amendment cases)


14Representation would be Materially Limited (1.7(b) and C#4))


14Antagonistic Legal Positions (C#9)


14Generally Adverse, such as Competing Economic Interests (C#3)


14Generally Aligned with Some Differences (C#12)


14Prohibited Transactions (1.8)


14Business transactions (a)


14General Disadvantage of Client (b)


14Gifts (c)


14Media Rights (d)


14Loaning Money (e)


14Third Party Payors (f)


14Aggregate Settlements (g)


14Prospective Malpractice (h)


14Family Conflicts (i)


14Buying a Cause of Action (j)


14Sexual Relationships (p300)


14Successive Former Client (1.9)


14Based on confidentiality


14Actual Representation (a)


14Formerly Associated With Rep. Lawyer (b)


15Shall not Disadvantage Former Client (c)


15Imputation (1.10)


15Conflicts are imputed


15Includes rules 1.7 1.8(c) 1.9


15Imputed Conflicts cannot be carried


15Organization as Client (1.13)


15The Entity Principle (a)


15Retained by the entity, represents the entity


15Rule 1.6 Applies (C#2)


15Agents Acting Against Entity Interests (b)


15Test


15Factors


15Actions


15Dealing with Constituents


15Explain when interests are adverse


15Advise when can’t represent (C#7)


15Privileged Communications Tests


15Control Group


15Subject Matter


15Upjohn v. U.S. (1981)


15Client Under Disability (1.14)


15Normality


15Koszinsky (p576)


15Juveniles (p606)


15Sophisticated Clients (p614)


15Factors (Rhode 601)


16Proposed Duties to Prospective Clients (1.18)


16Advocate (3.1)/Advisor Tension (2.1)


16Foo


16Meritorious Claims and Contentions (3.1)


16Tensions


16FRCP 11


16Laws Change C#1


16Get facts during discovery C#2


16Delay (3.2)


16Substantial Purpose Other Than Delay


16Neutral Partisanship (p91)


16Zealous advocacy.


16Within the law, advance the C’s interest


16Morally neutral


16Representation is not approval (1.2 C#3)


16Candor Toward The Tribunal (3.3)


16Definition


16Frank, without guile, aboveboard, straightforward


16Higher duty than not lying


16Greater than under other rules.


16Trumps 1.6


16Client Perjury


16MR 3.3C#7-11


16Rejected Solutions


16Sixth Amendment


16Freedman's Trillemma


16Elements


16Freedman chooses Conf.


16MR choose Candor


16Fairness to Opposing Party & Counsel (3.4)


16Fairness needed by adversarial system to work


16No Opinions From Attorneys


16No Silencing Non-Client


17Special Responsibilities of A Prosecutor (3.8)


17Higher Standard than other rules


17Duty to Volunteer


17Reasons For


17Charging Two D’s


17Charging (Confused) Standards


17Truthfulness in Statements to Others (4.1)


17Negotiation Exception


17Dead Client


17Spectrum across these two things


17Anti-Contact Rule (4.2)


17Communications with a Person Represented by Council


17Dealing with Unrepresented Person (4.3)


17Can’t misrepresent that you are disinterested


17Must correct any misunderstanding


17Rights of Third Persons (4.4)


17Tape Recordings


17Threatening Criminal or Disciplinary Charges


17MR 8.4(e) Contra to justice; racism sexism


17MR 8.4(e) Improper Influence Should Cover


17The Errant Fax


17Should there be a rule


17New MR 4.4(a) requires prompt notification


17p 90


17In Re Neal Morgan


17Depersonalization use of she & her.


171.3C#1 – not every advantage


17Resp. of  a Partner of Supervisory Lawyer (5.1)


17Resp. of a Subordinate Lawyer (5.2)


18Client Perjury


18Examples


18Anatomy of A Murder


18Misleading the Jury


18Misstatements by court/prosecution different


18Impeaching a truthfull witness


18Non-Probers


18Real Evidence


18Obstruction or destruction of evidence (3.4a)


18Cases


18Document Destruction


18Conflicts of Interest


18Duties


18Client Secrets (1.6)


18Loyalty and Diligence (1.3)


18Consent and Waiver


18Systemic issues not waivable


18Look to validity of consent.


18Imputed Conflicts


18Conflict of another lawyer with whom you practice.


18Cases


18A v. B. US v. Bronston (p448)


18Criminal Cuyler v. Sullivan (p451)


18Silver Chysler Plymouth (p502)


18Reporting Misconduct (8.3)


18Duty to inform


18Standards for Admissions & Discipline 8.1


19Misconduct (8.4)


19Most common complaint is client neglect


19Six Basis of Misconduct


19C#4 Public Office, higher duty



Essay Attack

Clear statement of the rule or rules.

Violates, does not violate, acceptable, is not allowed.

Actual conflict v. Business practice

Application. "under MR x, lawyer is allowed to do representation if both y and z.  In this case, y and z, therefore lawyer is allowed to do the representation."

Conclusion of violations

1.1 Competence

Experience v. Competence

Thoroughness and Preparation

Continuing Legal Education

Competence in an Emergency

Waiver of competence.

See also 1.8(h)

1.2 Scope of Representation

Formation of A/C Relationship

Objectives and Means

Disability

See also 1.14

Independence from client's views or activities

Criminal, Fraudulent, and Prohibited Transactions

Honest opinion on conduct

Not recommending means to commit crime

Furtherance of fraud

1.3 Diligence

Zeal

Not Every Advantage

Workload

Procrastination

Even if they don't pay

Clarity about A/C relationship

1.4 Communications

Offer of settlement

Reasonable client expectations

Withholding Sometimes Justified

1.5 Fees

Reasonable

1.6 Confidentiality

Consent After Consultation

Client Waiver

Impliedly authorized

Disclosure Adverse To Client

Death or SBH

Lawyer's Own Defense

A/C Privilege

Laws of Evidence

Disclosure within A Firm

Crime Fraud Exception

See also 1.2(d), 3.3(a)(4)

Former Clients

1.7 Conflicts of Interest, Generally

Directly Adverse (a)

opposing parties

Reasonable belief

Waiver

Materially Limited (b)

co-plaintiff, co-defendants

Reasonable belief

Waiver

Loyalty

Systematic Interests

Withdraw

Consultation & Consent

Criminal Codefendants

Third Party Payor

Simultaneous Representation

A v. B & A v. C

Economic Competition Okay

Hot Potato

1.8 Prohibited Transactions

Business Transactions

Overreaching

Client Disadvantage

Gift Instrument

Media Rights

Financial Assistance to Client

Third Party Payors

Aggregate Settlements

Prospective Malpractice

Family Relations in Adverse Proceeding

Buying a Cause of Action

1.9 Former Client Conflicts

Former Representation

Problem of Particular Type

Former Firm

Access to Information

Former Client Confidences

Waiver

Shall Not Switch Sides

Substantial Relationship

T.C. Theatre Corp.

Prospective Waiver of Confidences Not Possible

1.10 Imputation Conflicts

Definition of Firm

Vicarious Loyalty Obligation

No screening

1.13 Organization As Client

Entity Principle

Injury to the Organization

Clarity as to the Client

Representing Officers of the Entity

Trade Associations

Corporate Families

1.14 Client Under Disability

Young Children

Mentally Ill

1.16 Terminating or Declining Representation

Client Demands Violation of Rules

Client Can Fire At Any Time

Orders of the Tribunal

2.1 Lawyer as Advisor

Independent Judgement

Candid Advice

Honest Assessment

3.1 Meritorious Claims & Contentions

FRCP 11

Advocate

Creative is not Frivolous

Objective Test

Criminal Cases

Make state prove burden

3.2 Expediting Litigation

Substantial Purpose Other then Delay

3.3 Candor Toward the Tribunal

Controlling Legal Authority

False Evidence

Client Perjury

Overrides MR 1.6 Explicitly

Duty to Be Candid

Remedial Measures

3.4 Fairness to Opposing Party/Counsel

Fair Competition, Adversery System

Discovery abuses

Washington State Physicians Ins. v. Fisons Corp (p168)

Obstruction

Civility

Lee v. American Eagle (p176)

Expert/Fact Witness Fees

No Duty to Volunteer

Evidence of the Crime

Coaching Witnesses

Mary Carter Agreements

3.7 Lawyer as Witness

Foo

3.8 Special Responsibilities of Prosecutor

Higher Standard of Conduct

Probable Cause To Charge

Volunteer Exculpatory Evidence

4.1 Truthfulness in Statements

Misrepresentation

Negotiation

No Affirmative Duty to Disclose

4.2 Anti-Contact Rule

Matters Within Representation

Undercover Operations

4.3 Unrepresented Persons

Not Fein Disinterest

4.4 Respect for Third Persons

Tape Recordings

Harassment

5.1 Supervisory Lawyers

Reasonable Efforts required

5.2 Subordinate Lawyers

Reasonably Arguable Question

5.3 Supervising Non-Lawyers

Interns, Secretaries, students

8.1 Bar Admissions

No Material Falsity

Moral Character & Fitness Review

Fail to disclose or correct a misapprehension

Relationship between criminal behavior and professional conduct

Scrupulously honest

Acts involving fraud and deceit.

8.3 Reporting Professional Misconduct

Substantial Violations

Liability For Failure To Report

No Self Reporting Obligation

8.4 Misconduct

Moral Turpitude/Fitness

Lawyer Racism/Prejudices

Public Officials Have Heightened Duty

Dishonesty

Conduct Prejudicial To Administration of Justice

Basic Questions

Actions

Required

Allowed

Prohibited

Competence

To provide representation

Education

Communication

Diligence

To avoid malpractice

Confidentiality

What

When

Whom

Reveal

Conflicts of Interest

Source of Rules

Cannons of Prof. Ethics (1908)

ABA Model Code of Prof. Resp. (1970)

9 Cannons

DR’s (Disciplinary Rules)

EC’s (Ethical Considerations)

ABA Model Rules (1983)

Restatement like

Rules

Comments

History

Examples

Adopted by over 40 states

Ethics 2000

2 versions

Current version, tested on MPRE

Rotunda Version

State Rules

CA Rules of Prof. Conduct

Similar to model rules

NY Code of Prof. Resp.

Format of Model Code

Bar Opinions & Restatement

ABA, State & Local opinions

Restatement

State law

Influence law

Authorities

Varies across jx’s

Scope

Comments are guides

No extra obligations

Choice of Law

Substantive Conflicts

Two different ethical rules

Procedural Conflicts

Which apply

Terminology (Rotunda 589)

Consultation

More than simple communication

Belief

Actual belief

May be inferred from circumstances

Knowledge

Actual knowledge

May be inferred from circumstances

Discipline Types

Disbarment

Permanent or indefinite prohibition on practice

Suspension

Temporary or conditional bar on practice

Competence (1.1)

Duties

Legal knowledge

Skill

Thoroughness

Preparation

Reasonably necessary for representation

Continuing Legal Education

Scope of Representation (1.2)

Means/Ends

Ends for Client to Decide

Means for lawyer to decide

Settlement for client

Criminal (c)

Plea (c)

Waive jury (c)

Client testimony (c)

Jones v. Barnes (p.569)

Attorney need not make all arguments just because client demands it.

Examples from Linsk v Linsk

May

Refuse to call witnesses

Abandon a defense

Stipulate to view premises

Stipulate to testimony

Waive late filing

May Not

Stipulate premises were unsafe workplace

Stipulate to matter that eliminates a defense

Agree to increase judgement

Waive appeal

Criminal Activity

No council or assistance

May discuss consequences

C#6 recommending means to commit crime with impunity

Need not adopt clients view

Not take every case

Fair share of unattractive clients

Forming Lawyer-Client relationship

Duty only when established

Question of fact

Contractual relationship

Client is a Fiduciary

Trust

Ambiguity resolved in clients favor

Burden on lawyer

No payments necessary

Acceptance

None explicitily needed

Must clearly decline

Time

Passage of time is a factor

Cases

Westinghouse v. Kerr-McGee

Members of trade association provide sensitive info to t.a.’s lawyers.  Court finds this reasonable and established relationship

DeVaux v. American Home

Misfiled letter, never seen by lawyer, can form l-c relationship

Diligence (1.3)

Zeal

C#1

Not every advantage

Can choose means

Not Every Advantage

C#1

Jones v. Barnes

Client enters pro se brief to argue what council would not. (Rhode p569)

Neglect

Workload

Communications (1.4)

Settlement

Prompt inform

Adequacy

Depends on circumstances

Withholding

C#4

Avoid client neglect

Fees (1.5)

No commingling of funds or property

No double counting

Confidentiality of Information (1.6)

Law of Evidence

Privileged

a.k.a confidences

Protects (1) communications transmitted (2) directly in confidence, in secret for (3) purposes of legal advice

Refuse to answer in formal proceeding

Narrower

Protects compelled disclosure

Privilege Exception - Crime Fraud

Caveats

Excepts information in furtherance of crime/fraud

Client’s intent not lawyers

Intent is sufficient

lawyers awareness irrelevant (p196)

Furtherance

Ongoing OR Future Crimes

Applies only to selected conversations that are in furtherance of the crime or fraud.

Conversations about past crimes and frauds remain protected

Time of consultation key.

just prior

just after

bank in your office lobby hypo

Definition of Fraud

C#11

Bersani

Violation of a court order

Whereabouts of child in divorce.

Wolfram

Intentional wrongs ivolving client acting in bad faith and intending or purposefully oblivious to serious harm to another

DC Circuit

Fundamentally insconsistent with adversarial system.

State Rules

Some require

Some permit

Some states have statutes to criminalize withholding of information

Withdraw 1.16

Not required to be associated with criminal or fraudulent conduct even if the lawyer does not further it.

Ethics Rules

Ethically Protected

a.k.a. Secrets

Protects information relating to representation (1.6(a))

Can be compelled in official proceeding

But privilege can be claimed.

Exception to 1.6, 1.6(b)(1)

Elements

Reasonably believes necessary to prevent criminal act

Likely to result in

Imminent death or

Substantial bodily harm

Protects voluntary disclosure

Spaulding v. Zimmerman

Other Disclosures of 1.6

Impliedly Authorized

Client Consent

Attorney to Attorney

1.6 C#7-8

Allowed unless client forbids

Attorney Self-Defense

MR 1.6(b)(2)

Defense in lawyer/client controversy

Defense to criminal or civil claim

Respond to allegations concerning representation

Waiver

disclosure

accidental disclosure

most preserve like 'errant fax' p 91

Disclosure by Non-Attorneys

Non lawyers are subject to Rules when acting at behest of an attorney (5.3)

Of Identification

Rhode - Courts have declined to view client id or attorney's fees as priv. communication.

Exception if revealing id would be tantamount to revealing other ethically protected information.

CA Rules

Ethics

No ethics rule like 1.6

Business &Professional Code 6068(e)

To maintain inviolate the confidence at every peril to preserve secrets of client

No exceptions

Some judicially enacted

Privilege

Evidence 956.5

Reasonable belief

Criminal act

Death or substantial bodily harm

Generally thought that this evidence exception applies to ethical duty as well.

New Rule 1.6

Eliminates criminal req.

Allows disclosure for ethical advice

Solving 1.6

Iterate through important statements or exchanges

Evaluate

Priv

Ethics

Furtherance

With Client

Has lawyer/client relationship been established?

Simultaneous Conflicts (1.7)

Simultaneous - Based on Loyalty

Disinterested Lawyer Test C#5

Multiple Clients/Same Matter C#12

setting up business

couple purchasing property

will

car accident

efficiency

economy

Possibility of conflict does not preclude C#4

Directly Adverse A v. B

Economic Adversity C#3

Criminal Context C#7

Large Entity C#8

Consent

bilateral (a)

unilateral (b)

disadvantaged party

could be both

multiple parties

1.7 Issues

Consent

Full disclosure

disinterested lawyer

may be precluded by MR1.6

Prospective Waiver

can waive loyalty concerns

can't waive MR 1.6

elements

consent rules apply

prove client reasonably contemplated conflict

Conclusion

available, but limited

Hot Potato Doctrine

Unless both consent

must withdraw from both

cannot accept new client & drop old like h.p.

Organizational Clients

L represents entity

Representing Individual & Entity

who speaks for entity?

if same person, can't consent

L With Dual Roles C#14

Insured and the Insurer

Settlement

Insurer only liable for policy limit

insured is client

Confidences

sharing of information

insured commits fraud

Can't act hostile to own client

Positional Conflicts C#9

says okay in different trial courts

not okay in same/appellette court/tribunal

creation of adverse precedent

maybe okay

violation of loyalty?

material limit

Estate Planning C#13

1.7 Language 

Directly Adverse/Act as Advocate Against (1.7(a) and C#3) 

Fundamentally Antagonistic (C#12)

Divergent (6th Amendment cases)

Representation would be Materially Limited (1.7(b) and C#4))

Antagonistic Legal Positions (C#9)

Generally Adverse, such as Competing Economic Interests (C#3) 

Generally Aligned with Some Differences (C#12)

Prohibited Transactions (1.8)

Business transactions (a)

not prohibited but restricted

fiduciary

client interests over own

General Disadvantage of Client (b)

Gifts (c)

no instrument

general fairness

Media Rights (d)

CA allows on waiver

Loaning Money (e)

Contingency Fees Okay

Cost & Expenses of Litigation okay

Third Party Payors (f)

Aggregate Settlements (g)

open negotiation

consent & consultation among those sharing

Prospective Malpractice (h)

no

unless independent representation

& permitted by law

Family Conflicts (i)

no parent/child/sibling/spouse across the v.

consent & consultation can allow

Buying a Cause of Action (j)

no

lien for fees okay

contingency okay

Sexual Relationships (p300)

Problems

Problems with feduciary responsibilities

Impairment of Judgement

1.6 information hard to judge

General 1.7 conflicts

CA 3-120

does not apply to prexisting relationships with client

Successive Former Client (1.9)

Based on confidentiality

Actual Representation (a)

Assumption of Confidential Info Acquired

Shall Not Switch Sides

same or substantially related mater

materially adverse

Duty ends

confidences remain

unless consent

Substantially Related Test

T.C. Theaters

assumes disclosure of confidences

some jx's rebuttable/ some not

Same Type of Problem

C#2 allows this

so long as not "changing sides"

Formerly Associated With Rep. Lawyer (b)

No assumption of 1.6 info

Has acquired 1.6 or 1.9(c) info.

C#6 question of access

C#8 has actual knowledge

Shall not Disadvantage Former Client (c)

Imputation (1.10)

Conflicts are imputed

Includes rules 1.7 1.8(c) 1.9

Imputed Conflicts cannot be carried

Organization as Client (1.13)

The Entity Principle (a)

Retained by the entity, represents the entity

Rule 1.6 Applies (C#2)

Agents Acting Against Entity Interests (b)

Test

Related to representation

Violation of legal obligation to the entity or

Violation that might be reasonably imputed to the entity and

Substantial injury likely then

Process as is reasonably necessary in best interests of entity.

Factors

The seriousness and consequences of the violation

The scope and nature of your representation

The entity’s responsibility

The apparent motivation of the person involved

The organization’s relevant policies

Any other relevant considerations

Actions

Ask for reconsideration

Advise attain outside opinion

Refer the matter to the higher authority in the Organization minimize organizational disruption and the risk of revealing confidential information

Dealing with Constituents

Explain when interests are adverse

Advise when can’t represent (C#7)

Privileged Communications Tests

Control Group

Only to control group

More narrow

Does not protect individuals low on heirarchy

Subject Matter 

Elements

Purpose of securing legal advice

At direction of superior

Purpose to obtain legal advice for entity

Within scope of employees duty

Is not disseminated to others

Unclear as to who originates communication

Upjohn v. U.S. (1981)

Elements of Test

Communication by employee to council acting as such

At direction of superiors

In order to secure legal advice from council

Throws away scope of duty and confidentiality

Doesn’t care about direction of communication

Black Hole

Broad protection

Assists cover-ups

Impedes regulatory oversight

But See, Discovery

Still useful to pierce this shield

Client Under Disability (1.14)

Normality

Maintain as normal as possible

Koszinsky (p576)

Irrational views make for mental illness

Mental illness causes irrational views

Tautology

Juveniles (p606)

Sophisticated Clients (p614)

Factors (Rhode 601)

Articulates reasons behind decision

variability in mental state

appreciation of decisions consequences

fairness of outcome

consistency with lifetime commitments

Proposed Duties to Prospective Clients (1.18)

Protect property

Discussions confidential

Ambiguity

Avoid in questions in status

Doubt to client

Advocate (3.1)/Advisor Tension (2.1)

Foo

Meritorious Claims and Contentions (3.1)

Tensions

Client expectations &

Attorney’s morals

Advocate (3.1) &

Advisor (2.1)

FRCP 11

Laws Change C#1

Shelly v. Kramer, Plessy, Brown

Get facts during discovery C#2

Contradictory if facts don’t exist yet.

Delay (3.2)

Substantial Purpose Other Than Delay

C#1

Money not good reason

Neutral Partisanship (p91)

Zealous advocacy.

Within the law, advance the C’s interest

Morally neutral

Not accountable morally for your C’s goal

Representation is not approval (1.2 C#3)

Adversarial System

Procedural justice

Requires zealous advocacy

Contra

3.1 – no frivolous suits

3.2 – no delay

4.4 – No embarrass or burden 3rd party

Candor Toward The Tribunal (3.3)

Definition

Frank, without guile, aboveboard, straightforward

Higher duty than not lying

Greater than under other rules.

Trumps 1.6

Client Perjury

MR 3.3C#7-11

Persuade

Remedial Measures

Withdraw

Disclose

Rejected Solutions

Narrative testimony

Excuse lawyers from duty to reveal client perjury

Sixth Amendment

Nix v. Whiteside (US Sup. Ct.)

Not violation of 6thA. Right to council when council refuses to assist in client perjury

Threat to reveal is okay, not actuality

Jx rule’s still conflict

S.C. doesn’t make State ethics rules.

Freedman's Trillemma

Elements

Zealous Advocacy

Confidentiality

Candor to the Court

Freedman chooses Conf. 

MR choose Candor

Fairness to Opposing Party & Counsel (3.4)

Fairness needed by adversarial system to work

MR 3.4C#1 

No Opinions From Attorneys

No Silencing Non-Client

Unless

Relative or employee and

Interests of that person not harmed

Special Responsibilities of A Prosecutor (3.8)

Higher Standard than other rules

3.8(a) probable cause standard higher than MR 3.11 not frivolous

Duty to Volunteer

3.8(d) Evidence that negates or mitigates guilt of the accused

Availability of Witnesses

Not considered “exculpatory” under 3.8(d)

Reasons For

Full power of gov’t

Under color of law

Erosion of public confidence

Prosecutors have immunity from tort

Little oversight

Little judicial second guessing

Charging Two D’s

Generally

Seems dishonest to present different evidence to 2 juries

Doesn’t speak to special duties.

Contra

Honest belief

No deception

Charging (Confused) Standards

Beyond reasonable doubt (criminal standard)

Probable Cause 3.8(a)

Truthfulness in Statements to Others (4.1)

Negotiation Exception

C#2

Difference between what you can tell the court and another attorney

Can’t lie to court

Dead Client

Virzi Duty

Duty to reveal dead client in settlement negotiation

Spectrum across these two things

Anti-Contact Rule (4.2)

Communications with a Person Represented by Council

Can be waived

Only that matter

Client/Client Okay

Not scripted

Dealing with Unrepresented Person (4.3)

Can’t misrepresent that you are disinterested

Must correct any misunderstanding

Rights of Third Persons (4.4)

Tape Recordings

Allowed if jx allows

Threatening Criminal or Disciplinary Charges

Model Code forbade

MRules don’t

Unless otherwise illegal.

MR 8.4(e) Contra to justice; racism sexism

MR 8.4(e) Improper Influence Should Cover

The Errant Fax

Should there be a rule

New MR 4.4(a) requires prompt notification

p 90

In Re Neal Morgan

Depersonalization use of she & her.

1.3C#1 – not every advantage

Resp. of  a Partner of Supervisory Lawyer (5.1)

Resonable efforts that subordinates comply with the rules

Can be disciplined if

Order or ratifies conduct

Knows and fails to take remedial action.

Resp. of a Subordinate Lawyer (5.2)

Bound by rules nonwithstding orders or directions

Not a violation to act

Reasonable resolution

Argueable question of prof. Duty

Client Perjury

Examples

Anatomy of A Murder

MR 1.2 not fraud

Difference between

Putting words in mouth

Gathering information

Misleading the Jury

Not the obligation of defense to correct prosecution

4.1 C#1

Misrepresentation by silence/omission

P has duty to ask correct questions

Misstatements by court/prosecution different

Must correct court 3.3

Impeaching a truthfull witness

MR 4.4 Respect for 3rd Parties

Non-Probers

Kenneth Mann

Inquiry Avoidance.

Real Evidence

Obstruction or destruction of evidence (3.4a)

Material having evidentiary value

Council this either.

Cases

Ryder (3.4 notes)

Concealing evidence.

Hid shotgun and money

Fruits and instrumentality of crimes

Suspended 18 months.

Turn it in.

Meredith

Cannot be compelled to disclose location or how they learned of it.

Lawyer removes and replaces wallet.

Can loose some protection

Morrell

Attorney required to turn in evidence of future crime, a fortiori, 3rd party

Document Destruction

3.4(a) don’t conceal , counsel to conceal

1.2C#7 Furthering a crime.

May discuss legal issues

Document Retention Program

3.4 C#2 – State Law

Conflicts of Interest

Duties

Client Secrets (1.6)

Loyalty and Diligence (1.3)

In general, loyalty ends when representation ends.

Consent and Waiver

Systemic issues not waivable

Look to validity of consent.

Imputed Conflicts

Conflict of another lawyer with whom you practice.

Cases

A v. B. US v. Bronston (p448)

Bus stop

Criminal Cuyler v. Sullivan (p451)

Silver Chysler Plymouth (p502)

Associates with no 1.6 info not conflicted out

Reporting Misconduct (8.3)

Duty to inform

Knowledge

Raises substantial question

Honesty, trustworthyness, fitness

Himmel.  Rothberg’s Padded hours.

Standards for Admissions & Discipline 8.1

Injury

Blame

Prior conduct

Character

Need for incapacitation

Detterence

Conduct outside the profession

Mental health & substance abuse

Misconduct (8.4)

Most common complaint is client neglect

Six Basis of Misconduct

Violation of the Rules

Or assisting or inducing through another

Criminal Acts

Old rule was “moral turpitude”

Dishonesty

Includes racism and sexism

Comment #2

Contra-Justice

Imply undue influence

Judicial Misconduct

C#4 Public Office, higher duty
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