Generally

Definition (§101)

International law governs relations between independent States. The rules of law binding upon States therefore emanate from their own free will as expressed in conventions or by usages generally accepted as expressing principles of law and established in order to regulate the relations between these coexisting communities or with a view toward the achievement of common aims.

Consent

SS Lotus

Restrictions from consent

Restrictions on states cannot be presumed

Extreme positivism

Since there is no specific rule on ship collisions or agreement in this situation, Turkey is free to do what it wants.

Collision of ships, turkey prosecutes, France says they can’t.

Capacity (R§311)

States

Every State can enter into In’tl agreements

Authority

Full powers

Appearant authority

Internal law cannot vitiate

Unless of “fundamental importance”

Jus cogens

Role of Politics

About Arguments

Stop Third Parties from entering your dispute

Sources of I.L.

Restatement (§102)

Customary IL

International Agreement

General principles common to major legal systems

Statute of ICJ (Article 38)

International conventions

Customary IL

Principles of law of civilized nations

Judicial decisions & publicists

Ex aequo et bono (justice & fairness)

If parties consent

Customary International Law

Elements

Number & Evidence

Sufficient number of states comply & give evidence of the practice

Sufficient number of specially effected states

North Sea Continental Shelf (p.92)

No opinio juris

Evidence

General Assembly Resolution

GA Declaration on Torture

Filartiga v. Pena Irala

Opinio Juris

Perception that the norm is obligatory

Continuous

over reasonable period of time

Persistent Objectors

Not bound

Columbia v. Peru (p.87)

No special custom for diplomats to leave the country

Special Custom

Portugal v. India (p.89)

Special custom find right of private passage, but none for military movements.

Part of US Law

Paquette Habana

International law is part of our law

Court reviews judicial decisions

Coastal fishing is exempt from prize taking

Examples

Mining Int’l Waterways

Well Recognized Principles

Corfu Channel Case

Can’t mine shipping channels without notice

Nuclear Weapons Case

ICJ cant find opinio juris

Article 51 right to self-defense

Unilateral Acts

Create Obligations

Elements

Diplomatic representative

Speaking for his government

Within his authority

In response to a request

Made by diplomatic representative of foreign government

Reliance (R§311)

No consideration or

Quid pro quo required.

No acceptance required

Eastern Greenland Case (p.458)

Foreign minister in reposne to diplomatic request within his competence

Public Statements

Nuclear Test Cases (p.458)

Public statements

Unilateral acts of French are dispositive

No more above ground nuclear testing

Non Binding Agreements

Create political obligations

Create predictability

Infrastructure of compliance

Allow inclusion of matters into diplomatic intercourse

Incentives for routine compliance in gov. infrastructure

Treaty

Vienna Convention on Law of (sp. 134)

Elements

Written

Between States

Governed by IL

Intended to be legally binding

Vienna convention Article 2

Single or multiple instruments

By any name

Consent

Ratification, acceptance, approval, accession

Full Powers

Document that designates a person with authority

Formation

“Full powers”

Consent

Certain text

Authentication

Consent to be bound

Signature, exchange of instruments, ratification, accession

Deposit of instrument of ratification

Prior to entering into force, not defeat object of treaty

US Rules

Role of Senate

2/3 of Senate

Advice & Consent

Presidential Interpretation

President interprets for politics

Courts interpret for law, but will give weight to Prez.

US Senate (Rest. §314)

Senate may enter reservations

Senate’s understanding is binding on the President

Reservations (sp 134)

Definition

Unilateral statement

Excluding or modify provisions in application to the state.

Formulation (sp. 138) (VC art 19) (R§313)

Prohibited by treaty

Specific reservations only

Defeats object and purpose

Objections Require Acceptance

Effect (VC art 21)

Alters obligation bilaterally

reciprocity

Does no affect other parties relations

Pacta Sunt Servanda (sp. 140)(A.26)

Agreements must be kept.

Internal Law (A.27)

Not justification for failure to perform

Interpretation (sp. 141)(A.31)

Text

Ordinary Meaning

Context

Simultaneous writings

Agreements contemporaneous

Object and Purpose

Only after considering the above

Common law v. civil law (above)

Preparatory Work & Circumstance (A.32)

Method is to descend the list until meaning is clear.

World Legal Systems

Civil Law

Plain meaning

Common Law

Intent of parties

Multiple Language (A.33)

Equally authoratative

If authenticated in two languages, each is equally authoritative

When divergent, best one wins

Unless agreed that one is more

Good Faith & Fair Dealing (§325)

Object & Purpose (A.18) (sp. 138)

Refrain from acts that defeat the object and purpose of the treaty

After signing

Or consented to be bound

Third Parties (A.38)

Not Bound

Cannot Bind Third Parties without consent

Treary can bind 3rd parties by becoming customary rule of IL

Universal Declaration of Human Rights, e.g.

Ammendment (A.39-41, sp.143)

By Consent

Multilateral Treaty

All states have option of joining negotiations

Amended treaty affects only those parties.

New parties bound by amended agreement, and by original agreement vis a vis States not adopting amendments

Successive Int’l Agreements (A.30, sp.141, §323)

Earlier Agreement

 When an agreement specifies that it is subject to an earlier or later agreement, the provisions of that other agreement prevail.

 When all the parties to the earlier agreement are also parties to the later agreement, the earlier agreement applies only to the extent that its provisions are compatible with those of the later agreement.

 When the parties to the later agreement do not include all the parties to the earlier one,

 as between states parties to both agreements, the rule in Subsection (2) applies;

 as between a state party to both agreements and a state party to only one of the agreements, the agreement to which both states are parties governs their mutual rights and obligations.

Subsequent Treaty (A.59)

Same subject matter

Later treaty governs

Inconsistent

Invalidity & Suspension (A.42, sp.144)

Generally

According to rules in V.C.

Comply with underlying obligations

Invalidity of a clause should be separable from the treaty

Error (p526)(A.48)

Fact was essential basis for consent

Fraud (A.49)

Corruption or Coercion of Representative

Coercion of State

Violation of 2(4)

Jus Cogens

Inconsistent with premptory norm.

Termination (A.54, sp.146)

Naturally

By terms of treaty

ABM Treaty

If “Supreme Interests” jeopardised

Consent

Unanimous of all parties

Not Reduction

Exit of parties to below the number needed to bring into force does not terminate

Not Specified (A.56)

Intent of Parties

Implied

1 year notice

Breach (A.60)

Material Breach

Terminates or suspends

Acts

Repudiation

Violation of essential provision

No Human Rights Reprisals

Multilateral

Any party can suspend if breach changes their position

Other parties can suspend with breaching party or all parties.

Specially affeceted can suspend

Specific Breach Provisions

In treaty still valid

Impossibility (sp.148)(A.61)

Object Indispensable

For the execution of the treaty

Not if Caused by State

Fundamental Change In Circumstance (A.62, sp.148)

Terminate/Withdraw/Suspend

Unforseen

Grounds for withdrawal if

Essential basis of consent

Radically transforms obligations

Gabcikovo-Nagymaros Project (p.557)

Change in attitude toward ecology is not fundamental change in circum

Fisheries Jurisdiction Case

Not Caused by State

Treaty Establishes Boundry

Evolving/New Jus Cogens (A.64)

Treaty is Now Void

Suspension (A.72, sp.151)

Relieves obligations

Should be narrow and clause by clause

Succession of States (R§210)

Transfer

agreements of the predecessor state cease to have effect in respect of that territory and the international agreements of the successor state come into force there.

Absorbed

international agreements of the absorbed state are terminated and the international agreements of the absorbing state become applicable to the territory of the absorbed state.

Independence (New State)

new state does not succeed to the international agreements to which the predecessor state was party, unless, expressly or by implication, it accepts such agreements and the other party or parties thereto agree or acquiesce.

Boundaries

Pre-existing boundary and other territorial agreements continue to be binding notwithstanding Subsections (1)-(3)

Gabcikovo-Nagymaros Project (p.557)

Treaty of territorial character

Not affected by succession of states

US Law

Alien Tort Claims Act

Elements

Claim filed by alien

Action in tort

Violation of I.L.

Filartiga v. Pena-Irala

civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States

Municipal-International Relationship

Conceptual Frameworks

Dualist

Separate systems

Monist

Unified

Hierarchy of laws.

Act of State Doctrine

Banco Nacional de Cuba v. Sabatino (p.184)

Takings by recognized countries in the absence of treaty not examined

Leave to the Executive

Supremacy Clause

Treaty Is valid in deciding cases

Missouri v. Holland (p.198)

International law and international agreements of the United States are law of the United States and supreme over the law of the several States. (R §111)

Constitutional Limits

Cases arising under international law or international agreements of the United States are within the Judicial Power of the United States and, subject to Constitutional and statutory limitations and requirements of justiciability, are within the jurisdiction of the federal courts. (R §111)

Self/Non-Self Executing

agreement will not be given effect as law in the absence of necessary implementation.

 Conditions (R §111)

 agreement manifests an intention implementing legislation,

 Senate in giving consent to a treaty, or Congress by resolution, requires implementing legislation, or

 if implementing legislation is constitutionally required.

Foster & Elam v. Neilson (p.205)

Conflict of Law & Treaty

Last in Time

Make both work (R §114)

Later date controls if self executing

Whitney v. Robertson (p.213)

Breard v. Greene (p.216)

Statutue controls over Vienna convention

Anti-Terrorism and Effective Death Peanlty Actnc

Still Liable Internationally (R§115)

Breach

Non-performance of other party need not be construed as breach

Charlton v. Kelly (p.224)

Executive Agreements

Law of the Land

Steel Seizure Framework (Youngstown, Jackson)

With congress (highest)

No congressional action (twilight)

Against congress(ebb)

US v Belmont (p.232)

Executive agreement given effect in court.

Dames & More v Regan

Establishes US Iran Claims Tribunal

States

Theories

Constitutive

Acts of recognition by other states

Declarative

Objective evaluation of facts

Facts on the ground

Defined (R§201)

defined territory

permanent population

government, exists, obeyed

capacity to engage in, formal relations with other such entities.

Recognition(R§202)

No formal recognition required

Treat states that meet §201 as states

Except where violation of 2(4) to attain

Rights of States (R§206)

Sovereignty, general authority

Legal status in IL

Capacity to make IL via custom or agreement

Baker Principles

Peace & democracy

Respect for borders

Democracy rule of law

Human rights including minorities

Respect for IL

Recognition of Governments

US Policy

19th C.

any government regardless of form

Modern

Recognition not an issue

Size of diplomatic relations important instead

Estrada doctrine – recognition not a factor

President Sole Actor

R§203 (De facto Governments)

Not required

No obligation to maintain dip relations

Unrecognized Governments (De facto)

State has no access to US courts

Cant claim property in US

Corps of unrecognized still have access

Upright v. Mercury Business (p.306)

East German corp. can still sue and collect in US court.

De facto Governments

Still binding

Tinoco Claims (p.302)

Salimoff v. Standard Oil (p.305)

Czar tries to claim USSR oil.  Defacto government controls, ownership cannot be sustained.

Acquisition of Sovereign Territory

Historic Methods

Occupation, Accretion, Cession, Conquest, Prescription

Modern Theories

Derivative from earlier entity

Effective occupation & control

Eastern Greenland Case (p.323)

Prescription

Consensus – treaty or other agreement

Island of Palmas Case (p316)

See all theories in action

Balance claims

At no time was the US/Spanish title better than the Dutch claim

Uti Posseditis

As you possess, so shall you possess.

First used in latin American

Africa

Cold war USSR->Russia

El Salvador v. Honduras (p.335)

Colonial borders

And subsequent practice

Succession of States

Generally(R§208)

When a state succeeds another state with respect to particular territory, the capacities, rights, and duties of the predecessor state with respect to that territory terminate and are assumed by the successor.

Property & Contracts (R§209)

Property goes to the state that controls the territory

Absorbing, absorbed, and seceding

Contracts 

Rule: Debt remains with predecessor

Local debt goes with territory

Benefit goes with burden

International Agreements (§R210)

Absorption & Transfer

Prior agreements replaced by successor state’s agreements

New State

Does not succeed to agreements unless expressly or by implication accepts and other party agrees

International Personality

Elements

Cpacity to make Int’l claims

Enter into international agreements

Privileges and immunities from municipal courts

Spectrum

States, Intergovernmental Orgs, NGO, Corps, Associations, Individuals

IGO’s

Characteristics

Created by States

Charter implies powers to accomplish mission

Denials of members define limits

International Personality (R§467)

Sufficient to fulfill purpose

Injuries Suffered in Service Case (p.361)

UN can bring a claim for relief where one of its operatives is injured

Not a State

United Nations

General Assembly

Security Council

5 perm, 10 float

unanimity rule for perms

UNESCO

54 States

ICJ

15 judges

Trusteeship council

Colonial independence

Rights Capacity (R. §223)

Status as legal person

Property, contracts

Rights and duties of IL or agreement

NGO’s

Not international persons

Important roles

Red cross

Research & support to UN member nations

Make system more democratic

Natural & Juridical Persons

Individuals

Bottom of food chain

Criminal Responsibility

International Military Tribunal (p.405)

Defines Crimes A. 6

After WWII

Crimes against the peace

War crimes

Crimes against humanity

Everyone Responsible A.7

Heads of state, etc

Following Orders A.8

Not an excuse

Criminal Organizations A.9

Genocide Convention (sp. 187)

Entered force 1951

US ratification 1989

intent to destroy, national, ethnical, racial or religious group; Killing, serious bodily or mental harm, prevent births within the group, Forcible transfer

conspiracy, direct, attempt, complicity

tried in State where act committed

International Criminal Court (Rome Statute)(sp 637)

Genocide, aggression, war crimes, genocide

Nationality

Nationality of Individuals

Generally (§211)

States confer

States may protect

Diplomatic protection

Nationals, subject to state, wherever they may go

Need not accept unless genuine link

Nottebohm (p.431)

Strength of connection between state and individual

US Specifically (§212, p.429)

Gained

Born in US or possession

Constitutional citizen (XIV A.)

Birth

Naturalization

Citizens are US

Lost

Voluntary renunciation

Fraud in naturalization

Armed forces of foreign state as officer or in war

Treason

Compulsion is defense

Nationality of Corporations

State of Incorporation (§213)

Genuine link caveat

Other factors

Shares owned

Management

Principle place of business

SH Nationality Not Enough

Barcelona Traction (p.441)

Fact that SH’s were all Belgian di not make corp Belgian.

State can exercise Jx anyway

UN Charter Norms

Use of Force A.2(4)

All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.

Domestic Matters A. 2(7)

Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter Vll.

Membership A. 4

Peace-loving states

Approval of GA, recommended by SC

Suspension A. 5

Expulsion A.6

Threats to Peace A.39

Interim Measures A.40

Sanctions A.41

Military Force/Blockade A.42

Military Contribution A.43

Self/Collective Defense A.51

International Court of Justice

PCIJ

Compulsory jx applies.

Compulsory Jx (Art. 36)

Entered into by Truman 

Nicaraugua v. U.S.

Reservation in acceptance says all parties to multilateral treaty must appear.  Here = all of U.N.

Aftermath us withdraws

Special Agreement

Compromis

Contentious Cases

Dispute must exist (Prudential)

Nuclear Test Cases (p.865)

Tests had stopped under unilateral act of Frenc State Dep.

JX to address

Competence of court?

States

Consent

Advisory Opinions (A 65)(sp38)

Requested by SC or GA

Other authorized orgs

Legal question within scope

Western Sahra Case

Nuclear Weapons Case (p909)

Request from WHO rejected, not in scope

Request for GA

Must be consistent with A51 and 2(4)

Neither legal or illegal

7-7 deadlock

survival of state

generally contrary to huminitarian law & law of armed conflict

Statute

Competence and JX (sp. 33)

Article 34

Only States

Advice from Int’l orgs

Briefing from Int’l orgs when their charters considered

All parties Equal

Consent for Jx (A 36)(sp 33)

Compulsory Jx

Successor to PCIJ (A37)

Source of Law (A38)(sp 34)

US Compulsory Jx. (p.862)

Accepted 1946

Revoked 198? (Reagan Nic. Case)

Provisional Measures(41)

Article 41 (sp.35)

US v Iran (p. 868)

Release hostages & restore status quo

Greece v. Turkey (p 897)

Non-Appearance (A 53(sp 36)

Nicaragua v US (p880)

Us withdraws cumpolosry jx

Nicarauguan declaration void

Reciprocity

Intervention (A 62)

Treaty Party Intervention (A 63)

Human Rights

Foundations

Traditionally

Customary responsibility of territorial state to protect

Protection of foreign nationals

Reparations to state of injured alien

Natural or juridical

Rejection of Slavery

Piracy – Universal Jurisdiction

Versailles

Protection of populations

Protection of minorities in newly formed states

NGO’s

International Labor Org.

Modern (WWII)

People More Than Placeholders.

States owe duty to all natural persons

Violators have responsibility to other states

Sources

Agreement

Customary IL

1949 Geneva Conventions

Apply to international conflict

Internal Conflict

Common article 3

Hostages

Personal dignity

Execution and judgement without trial

Claims

Breach of human rights norm may support claim by individual victim as well as by any other state

Victim may only pursue claim at international level if an international agreement provides a forum

Victim may pursue a remedy at national law in states that have adopted implementing legislation

Many international agreements require signatories to enact implementing legislation

National adjudication may be initiated by nonnationals of the adjudicating state

Source of Obligations (R§701)

U.N. Charter (A.55)(sp 12)

55(c) and 56

States must respect human rights

Agreed under treaty

Customary IL

General principles common to major legal systems

Obligations(R§702)

State policy practices, condones or encourages

Genocide, slavery, disappearance, torture, arbitary detention, systematic racial discrimination

Pattern of gross violations of any other il recognized human right

Remedy(R§703)

Same as other IL violations

Special remedy in agreement

State to state

Individual may pursue claim too

Universal Declaration of HR (p.593) (sp 165)

Votes 48-0-8

Can be argues is customary IL

No state has objected to it.

Genocide Convention

Statutory History

Passed GA 12/11/1946

Force 1/12/1951

US ratifys 2/23/1989

Genocide Convention Implementation Act of 1987 (the Proxmire Act)

Definition

Acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as

Killing members of the group;

causing serious bodily or mental harm to members of the group

Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part

Imposing measures intended to prevent births within the group

Forcibly transferring children of the group to another group

US law

Offense committed in US

Offendor in US national

Non –self executing

States implement and punish in national law

Punish

Attempt, conspiracy, incitement, complicity

US Law has $500,000-1,000,000 fines

Trial

In that territory

International tribunal with accepted jx

Not political crimes vis a vis extradition

Disputes settled with ICJ

Status of Refugees (sp 222)

Definition

Expulsion or Forced Return (sp230) (A. 33)

Torture

Universal Declaration (sp 165) (A.5)

Convention – Definition (sp 201)

Expulsion – Forced Return (sp 202) (A.3)

Modalities of Peaceful Settlement

Consultation

At embassies

2 parties only

Good Offices

No role for 3rd in negotaitons

Negotiation

2 parties are in control

consuls

Mediation

Netutral trusted 3rd party

Parties in control

Inquiry

3rd party factfinding

stipulated facts, parties negotiate over results

Concilliation

More active 3rd party offers solutions

Assist in discussions

Arbitration

Will abide by 3rd party decision

Judicial Settlement

ICJ

State Responsibility

ILC Draft Articles on State Responsibility (sp 301)

Generally

Can be argued is customary IL and opinio juris

Wrongful Acts (A. 1)

Every internationally wrongful act of a State entails the international responsibility of that State

Elements (A.3)

Act or omission

Attributeable to state under IL

Breach of int’l obligation

Not Affected by Municipal Law

Organs of States

Under Internal Law

All branches

Empowered by Law of State

State Bar .e.g.

Serving Another state

If at disposal of state, controlling state responsible

Lawless Places (A. 9)

Breach (A.16)(sp 303)

Definition

act of that State is not in conformity with what is required of it by that obligation, regardless of its origin or character.

Not Wrongful (sp. 306)

Self Defense

See UN Charter

Counter Measures

Force Majeure

Distress

Rainbow Warrior Case (p704)

Pregnancy

Death of father

Necessity

Essential interest against grave and imminent peril.

Gabcijovo-Nagymaros (p.709)

Eco-peril is not neccessity

Jus Cogens

Remedy

Cessation

Reparation/Restitution

Give it back

Compensation

Satisifaction

Apology

Serious Breach (Jus Cogens

Premptory Norm

Gross or systematic failure

All states help 

No state shall recognize

Countermeasures & Self Help

Reprisal

Definition

An otherwise illegal act undertaken in retaliation against a state to compel it to agree to a satisfactory resolution of a dispute originating in an earlier illegal act done by the target state

Must cease when satisfaction is afforded

May not be response to reprisal

Proportional

France US Air Service Agreements (p.716)

US responds to change in air service with same change.  Valid countermeasure

Retorsion

Definition

Unfriendly but lawful act of a state, undertaken in response to an unfriendly but lawful act of another state

Countermeasure

To end or remedy the violation

Proportional

No 2(4) violation

Limits

Only against the wrongful state

Enough to make them comply

Limited to non-performance of obligations

Aimed toward resumption of performance

Unaffected (sp 311) (A.50)

2(4)

human rights, humanitarian, jus cogens

diplomats

dispute settlement

Injury to Aliens

Violations (R§711)

Human rights

Personal rights under IL

Property

Standards

Minimum Int’l Standards

Equal Treatment under Domestic Law

Property (R§712) (p.778)

Taking Alien property not for

Public purpose

Discriminitroy

Just compensations

Interest + economically useable

Texaco v. Libya (p790)

Breach of K(R§712)(p.800)

Discriminatory

Motivated by noncommercial motives

No place to press claim

Arbitrary or discrim.

Takings

Charter of Economic Rights and Duties

States may nationalize foreign proper and adjudicate under national law

New Int’l Economic Order

Easier for states to justify takings

Fuller sovereignity

Remedy (§713)

At general Customary IL

Int’l agreement

Local law

Contract

Exhaustion of Local Remedy (A. 44)

United States v. Italy (p.756)

Waiver – Laches (A.45)

Dispute Settlement

Security Council Controls

Article 2(4)

Peaceful means

A. 33 Any Peaceful Means

full range of options

A. 34 S.C. May Investigate

A. 35 Bring to S.C.

A. 36 Recommed solutions

Bilateral Agreements

Protection of Investors

FCN (Friendship, Commerce & Navigation)

Commonly Include

Entry & Residence of foreign nationals

Diplomatice and consular protection

MFN for persons and business

Establishment of business

Right to employ

Right to lease property

Equal Tax treatment

Bilateral Investment Treaties (BIT’s)

Commonly Include

Fair treatment for foreing investors

Strict limits on takings

Equal treatment during armed conflict or internal disorder

Guarantee for conversion of currency and repatriation of profits

Provisions for dispute resolution (arbitration)

US Law

Sovereign Immunity

Act of State Doctrine

Helms-Burton

Doing business with Cuban assets seized in 1959 subject to suite

Federal Arbitral Act

Fed courts honor arbitration decisions

Hickenlooper

Arbitration

Validity

Convention on Recognition

Federal Arbitral Act

Decision to Enter

Prior agreement

Obligation through treaty

Ad hoc due to specific dispute

Compromis d’arbitrage

Requirements

Undertaking to arbitrate, submits dispute to arbitrators

Subject matter and points of disagreement

Method for constituting tribunal & choosing arbitrators

Optional Components

Applicable law

Aequo et bono authorization

Rules of procedure

Quorum

Decision ½ 2/3 unanimity, etc

Apportioning of costs

Language

Arbitrator’s power to recommend

Role of ICJ

Defenses

Procedural

Compromis is flawed

Severability: Obligation to arbitrate survives

Refuse to enter

Denial of justice is defense

Refusal to appoint arbitrator

Award by smaller panel

Substantive

Corruption

Fraud

Panel exceeded power

Failure to state reasons behind award

Compromis is a nullity

Essential errors of fact.

Allows courts to make a decision in face of act of state doctrine whenever President stays silent., (Sabatino)

Use of Force

Jus ad bello

Justifications for going

Jus in bellum

Rules in fighting

Limiting Pricinples

Necessity

Proportionality

Discrimination

Charter Norms

2(4) No aggression (sp 2)

2(7) Internal affairs off limits

SC determines threats (A39)

Sanctions (A41)

Force (A42)

A43 Agreements

A51 Individual or collective s.d. (sp 11)

Armed attack

General Assembly

Uniting for Peace

Recoomend measure

Not under SC perview currently

Spectrum of Force

Aggression

Intervention

Coalition response

Humanitarina interverntion

Self-defense

Enforcement

peacekeeping

Combatants

Take direct part in hostilities

Not medical & religious personell

Civilian immunity

Military Necessity

Militiar purpose

No excessive harm to civilians.

Violations of humanitarian law

Justifications

Defense

Reprisal

Otherwise illegal retaliation compel satisfactory resolution

Cease when satisfaction obtained

No reprisal to reprisal

proportional

Humanitarian Intervention

Save lives or restore order

Not to challenge sovereignty

Right to protect own nationals

Grows from this right

Hague Conventions 1907

Armies

Commanded and resposible for subordinates

Fixed visible emblem

Openly carry arms

Follows law and customs of war

Self Defense

Caroline Case

Canadian US border incursion

Instant and overwhelming

No choice of means

No time for deliberation

Not execssive

Nicaragua v. US (p955)

Nicaragua supports militants in neighboring country

US loses on merits

s.d. requires “armed attack”

mining violates FCN treaty

Premption

US Policy 9/2002

Premptive attack

Even if uncertain about time and place of attack

WMD Policy 12/1001

Force to interdict elements of WMD

Overwheliming force to counter WMD

Intervention

Civil Strife

Rebellion

Insurgency

Can be recognized by other states

Recognition of Belligerency

Formal recognition of internal conflict

US Civil War

Legalist View

International society of independent States exists

Independent states have legal rights to territorial integrity and political independence

Use of force or threat of force by a state constitutes aggression and is a crime

Aggression justifies individual and collective defense

Only aggression can justify war

An aggressor can be punished after being repulsed

States may be invaded and wars justly begun

to assist secessionist movements that have demonstrated their representative character

to balance the prior interventions of other powers

to rescue peoples threatened with massacreè

Unjustified

Intervention

Aggression

International Military Tribunal

Crimes against peace, aggression

War crimes

Crimes against humanity

Heads of state responsible

Following orders

Criminal orgs

Peacekeeping

First Generation

SC supports

Report to UN

Suez War

Regional support

Support cease fire

Consent

Defensive small arms

Neutrality

Second Generation

No SC support

Highly forcefull

National Groups

Report to nation.

Korea

USSR sits out, never does this again

Iraq Resolutions

P1013

NATO

Consistent with UN charter

Recognizes but is not subservient to

Consultation

Attack on 1 is attack on all

Limited to Europe and N. America

Jurisdiction

Types (§401)

Prescriptive

Adjudacative

Enforcement

Four Basis (§402) (p1091)

Territorial

Nationality (passive)

Effect on national

Achille Lauro

US v. Fawaz Yunis (p.1118)

Protective

Counterfeiting

False docs

Universal (§404)

Slavery, genocide, terrorism.

See Alien Tort Claims Act

Limits (§403) (p.1091)

Reasonable

Vessels & Aircraft

Territory of flag state

Unscheduled civilian flights may transit

Military or scheduled flights need auth.

Antitrust (§415) (p.1096)

Nationals

Non-exclusive outside of territory

Genuine link

Corps (§414) (p.1116)

Cumpulsion

Defense to illegal acts

Criminal

Can be enforced in other state with consent

Almost no limitations in own state

Embassies

Exempt from jx of receiving state

Special Agreement

Status of forces

Wilson v. Girard (p1150)

Consent to try US serviceman in Japan

Long term leases

Reed v. Covert

Civilians always tried under Cx.

Diplomat Jurisdiction

Diplomatic Mission

Represents the sending state in receiving state

Ambasadors

Protect interest of state & nationals

Collect information

Promote friendly relations

Vienna Convention

Grading of Personell

Head of Mission

Members of Diplomatic Staff

Freedom of travel

Free communication with sending state

Members of Administrative & Technical Staff

Members of the Service Staff

Premises of the mission

Inviolable

Documents inviolable

Homes of Staff

Inviolable

Immunity in Transit

Matching immunity for families

Persona Non Grata

Ultimate sanction

Reasonable period of time

Loss of immunity

Only sanction under VC.

Extradition

Defenses

Political offense

Double criminality

Double jeopardy

Statute of limitations

Speciality

Only for the requested crime

Kindnapping

US v. Humberto Alvarez Machain (p.1187)

Okay to abduct

Immunity

Absolute Theory

Schooner Exchange (p1200)

Equality of sovereigns

No jx over other states

Development

Bereizzi Bros

Cargo damaged on Italian public vessel, still immune

Socialist States

Immune

Tate Letter

Shift to public/private recommended

Restrictive Theory

Foreign Sovereign Immunity Act (sp. 596)

Liable For Commercial Activity

Nature not purpose

Maritime Shipping

Gift/willed property

Real Property

Non commercial acts casuing tortious harm to persons or property

Waiver

States may waive

Immunity

Attachment/execution

Jurisdiction

No in rem

Careful service of process

Removal to fed courts

Attachment

No prejudgement attachement

Instrumentalitites used in commercial venture

airlines

Allowed in commercial cases

Counterclaims

Same transaction any

Different transaction, non immune claims.

But can be used as setoff

International Tribunals

Nurenberg

ICTY

ICTR

Rome Statute (sp 637)

Crimes (p.1369)

Genocide

Against humanity

War crimes

Aggression

Article 98 Agreements

States need not turn over when treaty prevents them from doing so.

